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Recent developmentsin

prison law - Part 2

Hamish Arnott, Simon
Creighton and Nancy Collins
continue the series of updates
on the law relating to prisoners
and theirrights. This series will

appearin January and February, and in July and August. Part 2 of this
update reviews the recent developments in policy, legislation and case-law
regarding prison discipline and conditions and segregation. Part 1
examined the recent developments in policy, legislation and case-law
regarding life and determinate sentences and parole.

PRISON DISCIPLINE

Prison (Amendment)
Rules 2005
The Prison (Amendment) Rules
2005 SI No 869, which came into
force on 18 April 2005, intro-
duced changes to the procedures
for an appeal against a decision
by an independent adjudicator.
Until 18 April 2005, prisoners
could appeal against such deci-
sions to the Briefing and Case-
work Unit (BCU) of the Prison Ser-
vice. The BCU had the power to
overturn a finding of guilt, and/or
remit the punishment given.
Under the new r55(B) of the
Prison Rules 1999 S| No 728,
where a prisoner is found guilty of
a charge by an independent adju-
dicator, s/he has 14 days from
the conclusion of the adjudica-
tion to ask the senior district
judge to review the punishment,
but not the finding of guilt. Gover-
nors retain the power to remit
additional days awarded by inde-
pendent adjudicators on the
ground of the prisoner’s subse-
quent good behaviour, and where
a prisoner has not had a finding
of guilt in the previous six months.
In addition, under r51(9), a
new offence has been created of
administering a controlled drug
whether in prison or while on tem-
porary release. Under r52(A),
new defences have been intro-
duced to the offence of being in-
toxicated by alcohol, or consum-
ing alcohol. The defences include
a prisoner not knowing or having
no reason to suspect that s/he
was consuming alcohol, or con-
suming it without his/her consent
when it would be unreasonable
for him/her to have resisted.
Rule 50(B) sets out new proce-
dures for compulsory testing for
alcohol.

In Ezeh and Connors v UK
[2003] 39 EHRR 1, it was estab-
lished that where a determinate
sentenced prisoner is charged
with an offence against prison
discipline, and the charge is so
serious as to attract the punish-
ment of additional days, it must
be referred to an independent ad-
judicator to ensure compliance
with article 6 (right to fair trial)
of the European Convention on
Human Rights (‘the convention’).
In Whitfield and others v UK
App Nos 46387 /99, 48906/99,
57410/00 and 57419/00, 12
April 2005, the court applied the
decision in Ezeh and Connors in
relation to four prisoners, who
complained that they had suf-
fered a violation of their right to a
fair trial under article 6 at adjudi-
cation hearings at which they had
been refused legal representa-
tion, and had been found guilty of
the charges and punished with
additional days.

The court rejected three of the
applicants’ claims for damages
under article 5(5) on the basis
that there was no causal link be-
tween the violation of their rights
under article 6 and any damage
that they suffered; it was not in a
position to speculate about the
outcome of the adjudication hear-
ings had the applicants been
legally represented. The fourth
applicant had been refused per-
mission to consult with his lawyer
before the hearing and, conse-
quently, the Prison Service had
quashed the finding of guilt. In
light of these circumstances, the
European Court of Human Rights
(ECtHR) awarded the applicant
€3,000 in compensation for non-
pecuniary damage.

The House of Lords consid-
ered a prisoner’s right to dam-
ages following a breach of article

6 in R v Secretary of State for the
Home Department ex p Green-
field [2005] UKHL 14. The appel-
lant had been given 21 additional
days for a drug offence. In light
of the decision in Ezeh and
Connors, the Home Secretary ac-
cepted that the proceedings
against the appellant did involve
a criminal charge within the
meaning of article 6, and that he
had been denied an independent
tribunal and wrongly refused legal
representation.

Lord Bingham confirmed the
Lords’ decision that the appel-
lant was not entitled to damages
on the basis that his complaints
about the adjudication hearing
had been ‘... vindicated by a find-
ing in his favour at the highest
judicial level based on a public
concession by the Secretary of
State’. This was considered to
afford the appellant with just sat-
isfaction and the award of dam-
ages was not considered neces-
sary. Lord Bingham rejected
arguments that the appellant
should be awarded damages for
loss of opportunity to achieve a
different result had he been
legally represented. He consid-
ered that the adjudication had
been conducted with ‘... exem-
plary conscientiousness, patience
and regard for the appellant’s in-
terests’. For similar reasons,
Lord Bingham rejected the argu-
ment that the appellant should
be awarded damages for anxiety
and frustration: the appellant
had no expectation that the adju-
dication hearing would be con-
ducted in a manner other than
that in which it was carried out,
and he was treated no differently
than anyone else.

m R (Francis) (2) (Tangney) v
(1) Governor of HMP Elmley and
(2) Secretary of State for the
Home Department

[2004] EWHC 2888 (Admin)
Moses J rejected the argument
that life-sentenced prisoners
should be entitled to adjudication
hearings before independent ad-
judicators to ensure compliance
with article 6 of the convention,
and the common law require-
ments of fairness.

In assessing whether prison
disciplinary charges could be

classified as criminal charges
under article 6, in the case of
Ezeh and Connors, the ECtHR ap-
plied the criteria laid down in
Engel v The Netherlands (No 1)
(1979-1980) 1 EHRR 647, to as-
sess whether the disciplinary
charges amounted to criminal
charges within the meaning of
article 6, ie,:

m The categorisation of the alle-
gation in domestic law;

m The nature of the offence; and
m The severity of the penalty.

The ECtHR observed that the
second and third criteria are
alternative, and concluded that,
because of the severity of the
punishment of additional days,
the charges could be classified
as criminal.

It was argued for the claimants
that, where a life-sentenced pris-
oner is found guilty of serious
charges, the finding of guilt is
likely to have an adverse effect
on a Parole Board’s decision con-
cerning whether and when s/he
should be released, and so is
likely to have a consequential ef-
fect on a prisoner’s liberty. It was,
therefore, argued that the nature
of the punishment was such as
to bring the charges within the
definition of criminal charges
under article 6, with reference to
the third Engel criterion.

Moses J rejected these argu-
ments. He did not accept that
findings of guilt and serious
punishments imposed on life-
sentenced prisoners amounted
to a deprivation of liberty; it was
speculative in relation to whether
they would delay the date on
which a life-sentenced prisoner
would be released. He noted that
a Parole Board’s decision not to
release a prisoner is not a pun-
ishment, but a conclusion based
on an assessment of risk. A
Parole Board was entitled to con-
sider many reports when carrying
out an assessment of risk, and
it could not be said that each
of those reports, which could
impact on the date of release,
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required adjudication by an inde-
pendent body.

Furthermore, Moses J noted
that the impact of disciplinary
proceedings on a life- sentenced
prisoner’s release date may not
be known for many years, and it is
necessary for a governor to decide
at the outset of an adjudication
hearing whether an independent
adjudicator is required. Finally,
Moses J rejected the argument
that the right to a fair hearing in
common law carried with it a right
to an independent adjudication in
cases where fairness demanded
it. An appeal is scheduled to be
heard against the judgment at
the end of June 2005.

m RvSecretary of State for the
Home Department ex p Al-Hasan
and ex p Carroll

[2005] UKHL 13

The House of Lords considered
an appeal by two prisoners
against findings of guilt made at
adjudication hearings held in
HMP Frankland in respect of the
charge of disobeying a lawful
order. The prisoners had refused
to comply with an order for a
squat search: Mr Carroll on the
basis that he had not been given
proper reasons, and Mr Al-Hasan
due to the absence of a reason-
able suspicion to justify the
search. They had previously
based their appeals on breaches
of articles 5(4) and 6 of the con-
vention, and on the common law
principle of natural justice. Their
appeals had failed before the Ad-
ministrative Court and the Court
of Appeal. Following the decision
in Ezeh and Connors, their ap-
peals before the House of Lords
raised just one issue: whether
the adjudication hearings at
which they had been found guilty
were unfair due to the apparent
bias of the adjudicating governor.

It was argued that the adjudi-
cating governor, Mr Copple, could
not properly decide on the legal-
ity of the order for a squat search
because he had been present
when the governor approved the
general order for the search. This
fact had only become apparent
when the adjudicating governor
gave a statement in Mr Al
Hasan’s case in July 2000. The
Lords accepted this argument.

An order was made for the find-
ings of guilt to be quashed and
deleted from the appellants’ dis-
ciplinary records. It was con-
firmed that the appeal was up-
held on the basis of established
principles of common law; both
adjudications took place before
the Human Rights Act 1998
came into force.

m R (Gleaves) v Secretary of
State for the Home Department
[2004] EWHC 2522 (Admin)

The claimant sought to challenge
the Home Secretary’s decision to
uphold a governor’s finding of
guilt that he used ‘threatening,
abusive or insulting racist words
or behaviour’ contrary to Prison
Rules 1999 r51(20A). The claim-
ant was alleged to have called a
female officer of German origin a
‘Kraut’. He denied this, stating
that he had used the term ‘sauer-
kraut’ in her presence and mim-
icked a sentence in a German
accent because he was angry
with her. The prison’s race rela-
tions liaison officer acted as an
expert witness. He confirmed
that a racially derogatory com-
ment is anything that an individ-
ual finds offensive, and that talk-
ing in a mimicked accent could
be racially offensive as well as in-
timidating. The governor found
the claimant guilty ‘regardless of
[his] intentions’.

The claimant challenged the
finding of guilt on the basis that it
was unclear whether the gover-
nor had found him guilty of calling
the officer a ‘Kraut’, or solely on
the basis of the mimicked ac-
cent. The claimant also argued
that the finding of guilt should be
quashed as the governor had
failed to consider his defence
properly, and had improperly re-
lied on expert evidence to estab-
lish whether the language used
by the claimant was offensive. He
also sought permission to argue
that he had been denied a fair
hearing, as he was not allowed to
examine witnesses directly.

Lightman J considered evi-
dence from the governor that she
had agreed to direct questions
from the claimant to the female
officer through herself to min-
imise the officer’s feelings of in-
timidation. In her evidence, the

governor confirmed that she was
satisfied that the term ‘Kraut’
and the mimicry were objectively
racially offensive and subjectively
intimidating to the officer, and
that the race relations liaison of-
ficer's advice merely confirmed
her views. The governor also con-
firmed that she had been satis-
fied that the charge had been
proved beyond reasonable doubt.
The information provided in the
governor’s evidence had not been
recorded on the adjudication
transcript. However, while noting
the importance of ensuring that
governors do keep a detailed
record of adjudication hearings,
Lightman J accepted the gover-
nor’s evidence as consistent with
the full facts, and the record of
the adjudication. He, therefore,
concluded that he could accept
and rely on the governor’s evi-
dence in accordance with the
guidance on the acceptance of
late reasons for decisions set out
in R (Nash) v Chelsea College of Art
and Design (2001) Times 25 July.

PRISON CONDITIONS

Segregation

m Secretary of State for the
Home Department v SP

[2004] EWCA Civ 1750

In this case, the Home Secretary
appealed unsuccessfully against
the decision of Jack J that a young
offender, SR should have been
given the opportunity to make rep-
resentations before an order for
segregation was made, unless
reasons of good order, discipline
or urgency required that the order
should be made without her hav-
ing that opportunity.

The Court of Appeal considered
that contemporary standards of
fairness and Prison Service Order
(PS0) 4950 Regimes for juveniles,
which includes the principle of
dealing with prisoners ‘fairly and
openly’, required that SP should
have been given an opportunity to
make representations before the
order was made to remove her to
the segregation unit. Furthermore,
obtaining a young offender’s views
about the reasons for his/her
segregation would be consistent
with the principle that ‘safeguard-
ing a child’s welfare is of para-

mount importance’ (R (Howard
League for Penal Reform) v Sec-
retary of State for the Home
Department [2002] EWHC 2497
(Admin)). It considered that the
opportunity to make representa-
tions should be refused only
where necessary for reasons
of good order, or discipline, or
urgency (or other relevant circum-
stances).

The court considered the
authorities relied on by the Home
Secretary in support of his ap-
peal and, in particular, R v Deputy
Governor of Parkhurst Prison ex p
Hague [1992] 1 AC 58, in which it
was held that there was no re-
quirement to allow prisoners to
make representations before
segregation. The court consid-
ered that it was not bound by this
decision. It considered that the
practical difficulties envisaged by
the Divisional Court in ex p Hague
could be overcome as follows:

m The policy on segregation set
out in PSO 1700 could be
amended to allow governors to
ask for comments from prisoners
before segregation to ensure
‘good administration’; and

m The qualified right to make rep-
resentations could be drafted so
as to avoid subsequent question-
ing of decisions to refuse repre-
sentations.

In considering the decision of
the Court of Appeal in ex p
Hague, it was noted that the cur-
rent PSOs demonstrate a consid-
erable change in policy in relation
to the management of young
offenders and, with regard to PSO
1700, also in relation to adult
prisoners.

However, Hooper LJ confirmed it
was not necessary to resolve
whether ex p Hague is ‘... still
binding ... in the case of someone
over the age of 18. The resolution
of that may well require the kind of
detailed analysis of the relevant
PSOs which | have tried to under-
take in this case as well as consid-
eration of the ECHR [the conven-
tion]’. He noted, therefore, that the
court’s conclusion applied to in-
mates in a Young Offender Institu-
tion ‘who are under the age of 18
and who are removed to the segre-
gation unit for reasons of good
order and discipline’.
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Release on
compassionate grounds

m R(Spinks) v Secretary of
State for the Home Department
[2005] EWCA Civ 275

The appellant, a mandatory life-
sentenced prisoner, challenged
the decision of Elias J to uphold
the Home Secretary’s refusal to
release him on compassionate
grounds. The appellant suffers
from terminal cancer, and his life
expectancy is very short. It was
argued that the failure to release
the appellant violated his rights
under article 3 of the convention
(prohibition on inhuman and de-
grading treatment), and that in
cases where there is an arguable
breach of article 3, the Home
Secretary should be required to
refer a prisoner’s case to a Parole
Board. The Parole Board would
then have a duty to investigate
whether a breach of article 3 had
occurred and, if so, to make ap-
propriate recommendations for
the prisoner’s release. If it was
not accepted that the Parole
Board should play this role, then
the court was asked to investi-
gate the appellant’s case, and
order his release if his continued
detention was found to be in
breach of article 3.

The court rejected the argu-
ment that the Parole Board
should investigate the question
of release. It noted that Crime
(Sentences) Act (C(S)A) 1997
s30(1) gives the Home Secretary
a power to release a prisoner on
licence if he is satisfied that cir-
cumstances justify that decision.
If the Home Secretary concludes
that a prisoner should be re-
leased, he must consult the
Parole Board under C(S)A s30(2).
The court noted that the Home
Secretary’s decision not to re-
lease a prisoner amounted to a
violation of article 3, and the
proper remedy for that breach
would be his/her release from
prison, rather than an investiga-
tion of the violation by an inde-
pendent body. A refusal to release
could be challenged by way of ju-
dicial review and, in these circum-
stances, it would be for the court
to establish whether there was a
continuing breach of article 3.

The court went on to conclude

that the appellant’s continued de-
tention did not amount to a viola-
tion of article 3. It referred to
Mouisel v France (2004) 38 EHRR
34, where the ECtHR found that a
violation of article 3 had occurred
by the continued detention of a
prisoner who was suffering from
leukaemia, and the use of hand-
cuffs during his hospital visits.
The extent of the appellant’s
physical and psychological suffer-
ing was not considered to be as
severe as Mr Mouisel’s, and it
was noted that he does not
require full-time treatment in a
hospital or a hospice. In relation
to the use of handcuffs, it was
noted that a risk assessment
had been carried out on the ap-
pellant which justified their use;
the absence of such a risk as-
sessment had contributed to the
ECtHR'’s decision in Mr Mouisel’s
case. Finally, it was noted that
the appellant’s situation would
be kept under review, and should
his condition deteriorate he
would be released on life licence.

Attempted suicide

m R (D) (a patient by the Official
Solicitor his litigation friend) v
Secretary of State for the Home
Department

[2005] EWHC 728 (Admin)

This case examined the proce-
dural obligation imposed on the
prison authorities, under articles
2 and 3 of the convention, to carry
out an effective investigation
where a prisoner sustains life-
threatening injuries, or raises an
arguable claim of serious ill treat-
ment by prison officers. To be
compliant with this procedural ob-
ligation an investigation must be:
m independent;

m effective;

m reasonably prompt; and

m allow for a sufficient element
of public scrutiny; and

m involve the next of kin to an ap-
propriate extent.

(See, inter alia, R (Wright) v
Secretary of State for the Home
Department [2001] EWHC Admin
520; [2001] UKHRR 1399). The
case highlights the inadequacies
of the existing powers of the Pris-
ons and Probation Ombudsman
(the PPO) in his role as the inves-
tigator of deaths in custody.

D, a 22-year-old prisoner held
on remand at HMP Pentonville,
hanged himself in his cell. He
was discovered before he died,
but suffered irreversible brain
damage. He had a history of self-
harm, and before his attempted
suicide a broken razor and a
noose had been found in his cell.
He had been on suicide watch,
and the prison’s healthcare ob-
servation book observed that
staff should be extra vigilant.

A senior investigating officer in
the Prison Service investigated
the circumstances surrounding
D’s suicide and prepared the
Draper investigation and report
(the Draper report) containing
11 recommendations. However,
some of the most important
documentation relating to D and
the Draper report have been mis-
takenly lost or destroyed by the
Prison Service.

The Home Secretary accepted
that D was known by the prison
authorities to be ‘a real and im-
mediate suicide risk’, and that
this — together with the serious-
ness of the incident and its con-
sequences and the question of
whether more could have been
done to deal with the risk — trig-
gered the procedural obligation
under articles 2 and 3. It was
also accepted that the Draper re-
port did not satisfy this obliga-
tion; the report was not pub-
lished, and D’s representatives
played no part in its compilation.
It was, therefore, suggested that
the PPO should carry out a fur-
ther investigation into the incident.
The Home Secretary considered
that this new investigation, taken
together with the Draper report
and a potential claim for personal
injury, would fulfil the procedural
obligations under articles 2 and 3.

Relying on both domestic and
ECtHR’s judgments, Munby J did
not accept that the possibility of
civil proceedings should be taken
into account to establish whether
the state’s investigative obliga-
tion would be fulfilled (see, for
example, Edwards v UK (2002)
35 EHRR 487 and R (Wright).
Furthermore, he considered that
the Draper report made only a
minimal contribution towards the
satisfaction of this obligation.

In considering whether the
PPO’s proposed investigation
would comply with the conven-
tion’s requirements, Munby J
identified several defects as put
forward by the claimant:

m First, the inquiry would not be
held in public. Munby J noted that
while it might be necessary for
some of the evidence to be held
in private, any argument for this
would have to be made out on
convention-compliant grounds.

m Second, the PPO would not
have the power to compel the
attendance of witnesses. It was
not enough that any prison offi-
cers currently employed might be
in breach of the conditions of
their employment if they failed
to attend; the same would not
apply to other witnesses such as
ex-prison officers, prisoners, or
ex-prisoners.

m Third, D’s representatives
would not be able to attend when
the PPO questioned the wit-
nesses, nor would they be able to
require questions to be put to, or
to cross- examine, the withesses
themselves.

m Finally, while some funding
was available for D’s legal repre-
sentatives, the provision of that
financial backing would be at the
Home Secretary’s discretion.

In reaching his conclusion that
the PPQO’s inquiry would not meet
the state’s investigative obliga-
tions under the convention,
Munby J confirmed that the type
of inquiry required by the circum-
stances of D’s case would not
be necessary in every case of
attempted suicide in custody,
let alone in every case of non-
suicidal self-harm.

m Hamish Arnott and Simon Creighton
are solicitors at Bhatt Murphy solicitors,
and Nancy Collins is the senior solicitor
atthe Prisoners’ Advice Service (PAS).
The PAS isat PO Box 46199 London
EC1M4XA.Tel: 020 7253 3323. Fax:
020 7253 8067. E-mail: admin@
prisonersadviceservice.org.uk. Website:
www.prisonersadviceservice.org.uk.
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