Note on R (Chen and Others) v Secretary of State for the Home Department
CO/1119/2013 

This claim for judicial review challenged the SSHD’s policy in respect of the use of force against children and pregnant women. It was issued in January 2013, when the defendant had no policy whatsoever in place in respect of the use of force against these two vulnerable groups. The Children’s Commissioner for England assumed an active role as an Interested Party. 

The claimants, a pregnant woman who was detained for removal, and three children who were vulnerable to enforcement action, argued that the absence of a policy setting out the limits of the state’s power in this area, clearly and publicly, was unlawful (Lumba). There existed an unacceptable risk that their Article 3 and 8 rights would be breached (R (C) v Secretary of State for Justice [2009] QB 657), which concerned the use of force against children within the criminal justice sector. 

The claimants also sought an injunction preventing the SSHD from using force, save where necessary to prevent harm, against these two groups until the claim had been determined. Mr Justice Collins considered the application on the papers, and granted the injunction in favour of the four claimants with the following comments: ‘I hope that the defendant will recognise that prima facie use of force against children and pregnant women is generally speaking unacceptable unless clear and appropriate limitations on its use by...properly trained persons are set out.’ He declined to grant the order for the two groups as a whole. That order is here. 

The claimants, supported by the Children’s Commissioner, applied to widen the terms of the injunction in order to protect all individuals within the two groups which was listed for a hearing.  

On the eve of the hearing the defendant conceded that the absence of a policy was unlawful. She reinstated, as an interim measure, a previous version of ‘Chapter 45’ of the Enforcement Instructions and Guidance, pending a consultation on the use of force against these groups. It prohibits the defendant from using force against pregnant women and children, save where it is absolutely necessary to prevent harm. The defendant initially agreed that she was so prohibited in respect of pregnant women, but maintained that the policy permitted her to use force against children in other, undefined circumstances. The claimants continued to argue for an injunction for children. 

Mr Justice Turner gave judgment refusing the wider injunction, finding that the reinstated policy met the claimants’ immediate concerns, albeit a ‘Heath Robinson’ like solution. He considered the consultation on the policy to be long overdue. He gave permission to the claimants’ to amend their grounds to address the proper meaning of the reinstated policy. The judgment of Turner, J is here. The Order on interim relief appending the terms of the reinstated policy is here. 

Following service of those grounds, the defendant conceded that the policy was not sufficiently clear as to permit the Home Office to use force against children in any other circumstances other than to where it is absolutely necessary to prevent harm.  She instructed her staff of the change in position and disclosed the emails to the Claimants which are here. She invited the claimants to withdraw their claim and the claim has now settled. The final order and statement of reasons is here. 
Although there is no full judgment in this claim, the order of Mr Justice Turner regarding interim relief and the final order settling the claim, which appends a statement of reasons confirming the SSHD’s interpretation of the policy, are important reading for any child or pregnant woman facing an enforced removal. 
Please note that the policy position as set out in the government’s response to the Eighth Home Affairs Select Committee report on 21 March 2013 is inaccurate and was corrected by way of a letter laid before Parliament in early April which is here. 

There has been no indication as yet as to when the consultation on the use of force against these two groups will commence.  

